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Understanding Collaboration Risk

SAMPLE Memorandum of Understanding

Three Common Risks in Collaborations

1. Failure to Communicate Effectively – The failure of the parties in a collaboration to communicate effectively may be the number one reason why many collaborations fail or fail to meet the partners’ expectations. Clear, explicit communication is essential in collaborative ventures. The partners must discuss openly their expectations, desires, and available resources. 

2. Incompatible Partners – While you can’t choose your relatives, you can generally choose the individuals and organizations that your nonprofit will partner with. Many nonprofits act hastily and without giving enough thought to a range of compatibility issues. As a result, many failed collaborations are attributed to a poor match.

3. Unwillingness to Consider Potential Harm and Allocate Responsibility for Harm – It’s human nature to focus on all of the positive outcomes expected from a partnership. No one wants to raise the possibility of failure or disaster. If you’re not discussing the potential that the partnership may cause harm or result in a loss, then it’s unlikely either party has agreed to assume responsibility for the cost of harm. The discussion of this issue should culminate with the inclusion of risk allocation decisions in the written document that memorializes the collaboration.

Risk Management Strategies for Collaborations

· Focus Attention on Communication

There are several ways to ensure effective communication in a partnership. They include:

· Designating a lead contact from each partner organization who will coordinate information flow between the parties. This sounds simple, but it gives structure to the relationship and helps avoid missed signals.

· Discussing the goals and expectations of each partner. One of the first conversations in the planning stages should center on what each party hopes to accomplish through the collaboration. It may be appropriate to craft a shared vision statement for the activity or program. There is nothing inherently inappropriate about a collaboration where each party has different goals, and it’s foolish to assume that your partner has exactly the same goals. Make sure you understand your organization’s goals for the partnership as well as your partner’s goals.

· Admitting the resources and resource-constraints applicable to the partnership. Nothing is more frustrating than discovering down the road that your partner is unwilling or unable to commit the needed resources for a successful venture. Now it’s time to deliver the services or program and your partner can’t spare a staff member for the big day!  If you’re going to partner successfully, you must “come clean” and explain what you’re in position and not in position to provide.

· Agreeing to a method for measuring the impact or success of the venture. How will you know the project has been a success? Is your measure based on the number of clients served? The dollars raised? The media coverage provided? What will your partner consider evidence of success?

· Describing the expectations, commitments, objectives, and accountabilities in a document that will be signed by representatives of both parties. Most nonprofits readily understand the importance of written employment policies, yet many still shy away from Memorandums of Understanding that specify the terms of a collaboration. This is unfortunate, as a written summary of key issues is probably the most effective way to guard against unmet expectations, disappointment, and disagreement. A Memorandum of Understanding should be a non-threatening document that seeks to capture the most critical information about the partnership. 

· Choose Partners Carefully 

There may be times when your nonprofit is required to work with another organization. In these cases, while you can’t be selective in choosing your partner, you can still take some of the steps described in the prior section to minimize the risks of the joint venture. In other cases, you may have the chance to select a partner from several who are interested in working with you. If this applies, you should consider establishing criteria for partner selection, such as:

· commitment to your agency’s mission and goals;

· compatible service delivery;

· willingness to deploy the resources necessary to make the venture a success;

· adequate insurance arrangements.

A minimum level of due diligence is necessary to determining if a potential partner meets your criteria. Discovering something critical about a partner after the collaboration is underway may be too late. You don’t want to risk being surprised or embarrassed to be in a relationship with an incompatible organization. Take the time to do your homework and learn as much as you can about your partner before you sign the Memorandum of Understanding.

· Allocate / Finance Risk
It’s critically important to coordinate insurance coverage with your partner. Don’t assume that because your partner is larger...more established...more experienced, etc., that they have a risk financing strategy in place that will meet the needs of the partnership. 

At a minimum:

· Find out if your partner has insurance, and if so, whether the coverage is relevant to the partnership.

· Decide if you should request a certificate of insurance as proof of their coverage, and whether it is necessary to be named an “additional insured” on your partner’s policy.

· Decide whether you want to assist your partner by naming it as an additional insured on YOUR policy.

· Decide whether you should execute a hold harmless/indemnification agreement, and if so, what kind (e.g., mutual indemnification or one-way indemnification).

· Drafting a Memorandum of Understanding*

*The following section is excerpted from No Strings Attached: Untangling the Risks of Fundraising & Collaboration, published by the Nonprofit Risk Management Center.tc "Drafting a Memorandum of Understanding"
An effective Memorandum of Understanding (MOU) prevents misunderstandings and disputes by clarifying the expectations of the partners in a collaborative venture. The process of developing an MOU is an instructive and potentially invaluable experience in partnering. You will learn how responsive your partner will be — are your calls returned promptly? Does your partner give the partnership the attention and seriousness it requires? You may also learn how your partner reacts when you disagree on an issue. In many cases, you will learn vital information such as:


the corporate structure of your partner (don’t assume!);


whether your partner has liability and other types of insurance;


what specifically the partner is willing to promise (ambitious projections may dissipate as your partner commits to something realistic);


what aspects of the project your partner is willing to be responsible for;


how each organization will assess or evaluate the success of the project; and


your partner’s overall commitment to the project.

The refusal to put anything in writing is a red flag and may be sufficient reason not to proceed with the arrangement.

There are a number of elements that should be contained in a typical Memorandum of Understanding. Since each project and its partners are unique, the following suggestions are provided as an example. As with any contract, it is critical to obtain legal counsel before obligating your nonprofit.

1.
Overall Intent. Many MOUs begin with a brief description of the overall intent of the parties, such as:

“Whereas the mission of We CARE is to provide hot meals to homeless persons living in the District of Columbia, and the mission of We DELIVER is to deliver food to homeless persons living in the District of Columbia, the organizations hereby agree to collaborate in developing an integrated food preparation and delivery system beginning September 1, 2012.”

The overall intent clause must accurately reflect what the parties are intending to do. Ulterior motives have no place in effective partnerships.

2.
The Parties. The next clause in an MOU describes the parties to the agreement. It should generally be specific to indicate the types of organizations (“a nonprofit corporation headquartered in the District of Columbia”).

3.
The Period. Specify a time period for the partnership.

4.
Assignments/Responsibilities. The Assignments/Responsibilities section of the MOU describes the duties and responsibilities of each partner. It is generally more effective to describe each organization’s responsibilities separately, beginning with the items that are an organization’s sole responsibility. List each group’s sole responsibilities, followed by a description of shared responsibilities, if any. In many cases, this section of the agreement will be the most detailed and lengthy. Clarifying responsibilities is the number one purpose of a written agreement.

5.
Disclaimers. Many MOUs will contain one or more disclaimers, including one indicating that employees of Organization A are not to be considered employees, borrowed or otherwise, of Organization B and vice versa. It may also be worthwhile to disclaim what the partnership is not intended to do, guarantee, or create.

6.
Financial Arrangements. A typical partnership will have financial implications. These should be spelled out in detail including which entity will pay for each item and when payment is due.

7.
Risk Sharing. Another critical element of an MOU is a description of who will bear the risk of a mishap. What if something goes wrong? What if the partnership’s activities result in injury, death or a financial loss? An important tenet of risk management is that an organization should never assume responsibility for something over which it does not have control. For example, a nonprofit renting a building to hold a dinner meeting should not assume responsibility for the damage caused by a leaky roof. A formal MOU may include an indemnification provision, promising that Organization A will pay for losses suffered by or caused by Organization B. Ideally, indemnification provisions should be mutual in that each party will be responsible for its own negligent acts or omissions. Remember that an organization’s agreement to indemnify your nonprofit without the financial resources (including insurance) to meet this responsibility is a hollow promise. So make certain your partner is not only willing but also able to pay for losses it causes.

8.  Signatures. A representative from each partner with authority to bind their organizations contractually should sign the MOU. Each partner should retain a copy of the signed agreement.
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